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STATEMENT OF THE CASE
Nature of the Case
Kevin Allen Boyce appeals from the district court's Order of Revocation of
Probation, Imposition of Sentence and Commitment (R., pp. 69-71); in which the district
court imposed and executed a sentence of ten (10) years with the first three (3) years of
said term to be fixed, and the remaining seven (7) years of said term to be
indeterminate, after Mr. Boyce admitted violating his probation. Mr. Boyce asserts that,
in light of the unique facts of this case, the revocation of probation and imposition of
sentence is excessive and an abuse of discretion. Mr. Boyce also appeals from the
denial of his renewed motion to augment the record.
Statement of the Facts & Course of Proceedings
Mr. Boyce was at the time of the imposition of sentence, a 41 yec=ir old man with
no previous felony record (PSI pg.1, 4-7). Mr. Boyce was remorseful about his crime
and participation in the incident, stating he knew what he did was wror.g. (PSI 12-13).
Mr. Boyce completed one retained jurisdiction having been placed in the CAP
program. (Tr. 5/10/12, Pgs. 17-18.). (The Appellant's Brief incorrectly stated that Mr.
Boyce had completed two retained jurisdictions, nor had he done any other mental
health counselling as also mistakenly stated in that brief.)
When sentence was imposed at the probation violation hearing, counsel for Mr.
Boyce argued for another retained jurisdiction as the proper sentence given the
violations that essentially resulted from miscommunication between Mr. Boyce and his
probation officer, and the fact that he was homeless. (Tr. 5/10/12, pgs. 22-23). In the
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alternative, Mr. Boyce argued for a reduction of sentence pursuant to Rule 35 to one
year fixed, five years indeterminate. (Tr., 5/10/12, pg. 23, Lines 14-18).
The PSI investigator had originally recommended local jail, with the opportunity
to participate in substance abuse, and active behavioral change programming in the
Ada County Jail. (PSI 13).
Despite the above factors, the district court sentenced Mr. Boyce to ten (10)
years with the first three (3) years of said term to be fixed, and the remaining seven (7)
years of said term to be indeterminate. (R., pp. 69-71.).
Mr. Boyce filed a Motion for Reduction of Sentence under Idaho Criminal Rule
35. (R., pp.203-204.). The District Court denied Mr. Boyce's motion without hearing.
(R., pp.211-217.).
Mr. Boyce filed a Motion to Augment, requesting transcripts of the Change of
Plea hearing held on June 2, 2011, and the rider review hearing held on November 11,
2011, that request was denied by the Supreme Court on September 5, 2012. After the
above encaptioned matter had been assigned to the Court of Appeals, Mr. Boyce filed a
renewed motion to augment the record, that was also denied by the Supreme Court on
April 1, 2013.
ISSUES
1.

Did the Idaho Supreme Court deny Mr. Boyce due process and equal protection
when it denided his motion to augment the appellate record witb transcripts
necessary for review of the issues on appeal?

2.

Did the district court abuse its discretion when it revoked probation and issue an
excessive sentence?

3.

Did the district court abuse its discretion when it denied Mr. Boyce's Idaho
Criminal Rule 35 (Rule 35) Motion For A Reduction Of Sentence?

?

ARGUMENT
I.

The Court of Appeals has authority and jurisdiction to hear this aspect of Mr. Boyce's
appeal.

In this case, Mr. Boyce filed a Motion to Augment, requesting tran3cripts of the
Change of Plea hearing held on June 2, 2011, and the rider review hearing held on
November 11, 2011, that request was denied by the Supreme Court. Mr. Boyce
subsequently, clearly after the matter was assigned to the Court of Appeals, filed a
renewed motion based on additional facts and argument regarding the necessity of the
record requested. On appeal, Mr. Boyce is challenging the Idaho Supreme Court's
denial of his renewed request for the transcripts. Mr. Boyce asserts that the requested
transcripts are relevant to the issue of whether the district court abused its discretion
when it sentenced Mr. Boyce and when itdenied Mr. Boyce's oral Rule 35 motion
because the applicable standard of review requires an appellate court to conduct an
independent review of the entirety of the proceedings in order to evaluate the district
court's sentencing decisions. Therefore, the Idaho Supreme Court erred in denying his
request.

1.

Mr. Boyce filed a renewed, independent motion with a new or expanded
basis, the denial of which can be reviewed by the Court of Appeals.

Mr. Boyce filed a Motion to Augment, requesting transcripts of the Change of
Plea hearing held on June 2, 2011, and the rider review hearing held on November 11,
2011, that request was denied by the Supreme Court on September 5, 2012. After the
above encaptioned matter had been assigned to the Court of Appeals, Mr. Boyce filed a

renewed motion to augment the record, that was also denied by the Supreme Court on
April 1, 2013.
That motion stated:
Appellant previously moved the Supreme Court to augment the record on
August 24, 2012 for the additional record requested below. Said motion
was denied by the Idaho Supreme Court on September 5, 2012.
Pursuant to the State v. Morgan, 153 Idaho 618, (Ct. App. 2012),
appellant renews his motion, submitting additional information and an
expanded basis for the motion to this Court pursuant to Idaho Appellate
Rule 30, and pursuant to Morgan, 152 Idaho at 618-619, ...

See, Renewed Motion to Augment Record and Suspend Briefing Schedule.
The Respondent is incorrect when it states that Boyce is appealing only from the
Supreme Court's original denial and that Boyce did not provide and independent,
renewed motion with an additional basis. (See, Brief of Respondent, pg. 3).
The additonal basis for the motion was set forth thusly:
1.

2.

In order to address the issues raised on appeal and to thoroughly review
such issues in order to properly brief, such Reporter's transcripts are
necessary for a complete review of the subject appeal. The district court
specifically referenced the rider report and hearing in considering whether
to order an updated pre-sentence investigative report at the time of the
plea hearing (Tr. 4/49/12, Pg. 2, Lines 3-7), and again on the date of
sentencing (Tr., 5/10/12, Pg. 18, Lines 10-18). Therefore, a transcript of
the hearings associated with these documents is necessary to fully
understand the history of the proceedings.
The reports associated with these hearings were specifically referenced
by the district court as the district court accepted the admission to the
probation violation, considered whether to order and updated PSI and
conducted the sentencing. Seeing how the reports were discussed and
considered at the hearings via the transcripts requested is n;:;cessary to
fully understand the history of the proceedings and sentencing. "When we
review a sentence that is ordered into execution following a period of
probation, we will examine the entire record encompassing events before
and after the original judgment. We base our review upon the facts
existing when the sentence was imposed as well as events occurring
between the original sentencing and the revocation of probation." State v.
Hanington, 148 Idaho 26, 28 (Ct. App. 2009).

4

(See, Renewed Motion to Augment Record and Suspend Briefing Schedule, pp.
2-3).

Mr. Boyce's Renewed Motion to Augment was filed encaptioned as required by
IAR 110. Despite the case already being assigned to the Court of Appeals, and despite
the motion specifically referencing Morgan, the Idaho Supreme Court ruled on the
motion. However, Mr. Boyce did file a renewed motion and submit additional factuatl
reasons and argument as to why the record was necessary for review. Therefore, Mr.
Boyce submits that the Court of Appeals has the power and authority to review the
denial of Mr. Boyce's renewed motion to augment.
2.

The Idaho Supreme Court erred when it denied Mr. Boyce's Renewed Motion to
Augment the Record.
Mr. Boyce's Appellant's Brief states the essential reasoning and argument for this

contention and need not be repeated here, but is incorporated herein by this reference.
However, some reply to the Respondent's contentionis is warranted.
Respondent argues that Mr. Boyce has made only "self-serving assertions"
regarding the relevance of the requested record. (See, Brief of Respondent, pg. 6).
Such is not the case. As stated above, and as stated in Mr. Boyce's renewed motion to
augment, the District Court specifically referenced the rider report and hearing in
considering whether to order an updated pre-sentence investigative report at the time of
the plea hearing (Tr. 4/49/12, Pg. 2, Lines 3-7), and again on the date of sentencing
(Tr., 5/10/12, Pg. 18, Lines 10-18). Therefore, a transcript of the hearings associated
with these documents is necessary to fully understand the history of the proceedings.
Further, since the record requested was specifically referenced, the reports were

discussed and considered at the hearings via the transcripts requested is necessary to
fully understand the history of the proceedings and sentencing. "When we review a
sentence that is ordered into execution following a period of probation, we will examine
the entire record encompassing events before and after the original judgment. We base
our review upon the facts existing when the sentence was imposed as well as events
occurring between the original sentencing and the revocation of probation." State v.
Hanington, 148 Idaho 26, 28, 218 P.3d 5 (Ct. App. 2009) (emphasis added). Mr. Boyce
has further nothed that in this case, the Honorable Mike Wetherell presided over the
proceedings throughout.
As stated in the Appellant's Brief, in State v. Adams, 115 Idaho 1053, 1055-56
(Ct. App. 1989), the Court of Appeals explained why the appellate courts should look to
the entire record when reviewing the executed sentence:
[W]hen we review a sentence ordered into execution after probation has
been revoked, we examine the entire record encompassing events before
and after the original judgment. We adopt this scope of review for two
reasons. First, the district judge, when deciding whether to order execution
of the original sentence or of a reduced sentence, does not artificially
segregate the facts into prejudgment and postjudgment categories. The
judge naturally and quite properly remembers the entire course of events
and considers all relevant facts in reaching a decision. When reviewing
that decision, we should consider the same facts. Second, when a
sentence is suspended and probation is granted, the defendant has scant
reason, and no incentive, to appeal. Only if the probation is later revoked,
and the sentence is ordered into execution, does the issue of an
excessive sentence become genuinely meaningful. Were we to adept the
state's position that any claim of excessiveness is waived if not made on
immediate appeal from the judgment pronouncing but suspending a
sentence, defendants would be forced to file preventive appeals as a
hedge against the risk that probation someday might be revoked. We see
no reason to compel this hollow exercise. Neither do we wish to see the
appellate system cluttered with such cases.

R

Therefore, when an appellate files an appeal from a sentence ordered after the
revocation of probation the applicable standard of review requires an independent and
comprehensive inquiry to the events which occurred prior to, as well as. the events
which occurred during the probation revocation proceedings. The simple and practical
reason for this standard of review is that the district court "naturally and quite properly
remembers the entire course of events and considers all relevant facts in reaching a
decision." Id. The Court of Appeals then stated that, "When reviewing that decision, we
should consider the same facts." Id. The Court of Appeals did not state that the district
court must expressly reference the prejudgment events at the probation disposition
hearing in order for this standard of review to become applicable. To the contrary, the
Court of Appeals assumed the judge will automatically consider the prejudgment events
when determining whether probation should be revoked. Whether the prior hearings
were transcribed or not is irrelevant, as an appellate court will assume triat the district
court will remember the events from the prior proceedings when it ultimately revokes
probation.
As such, the Adams opinion indicates that an appellate court will presume the
district court relied on its memory of those proceedings when it revoked probation.
Therefore, transcripts of those hearings will be necessary for an appellate court to
review the merits of his sentencing claim.
Thus, in sum, there is a long line of cases which repeatedly hold it is a violation
of both due process and equal protection to deny indigent defendants transcripts
necessary for a merits-based review on appeal. The requested transcripts are relevant
to the issues on appeal because the applicable standard of review of th•? denial of a
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Rule 35 motion requires the appellate court to conduct an independent review of all of
the proceedings before the district court. Under this standard of review, the focus is not
only on the district court's express sentencing rationale; to the contrary, the question on
appeal is if the record itself supports the district court's ultimate sentencing decision. As
such, the decision to deny Mr. Boyce's request for the transcripts will render his appeal
ineffective because it will be presumed that the missing transcripts support the district
court's sentencing decisions. This functions as a procedural bar to the review of
Mr. Boyce"s appellate sentencing claims on the merits and, therefore, he should either
be provided with the requested transcripts or the presumption should not be applied.
Also, in this case, Mr. Boyce has shown that the requested transcripts are relevant to
the proceedings.
The remainder of the arguments contained in Mr. Boyce's Appellant's Brief
concerning these issues will not be repeated here, but are hereby incorporated by this
reference. Therefore, Mr. Boyce respectfully requests that the Court of Appeals
augment the record with the requested transcripts.

11.
The District Court Abused Its Discretion When It Revoked Probation and Imposed an
Excessive Sentence.
Mr. Boyce's history, and the facts of this case, present mitigating circumstances
indicating a need for temperance in sentencing. Nevertheless, the district court
imposed a unified sentence of ten years upon Mr. Boyce. (The Appellant's brief
mistakenly stated the sentence was six years). Mr. Boyce asserts that the district court

failed to adequately consider the mitigating factors and, thus, abused its discretion,
considering Mr. Boyce's lack of criminal history and his personal circumstances.
Mr. Boyce re-asserts that, given any view of the facts, the revocation of his
probation and his sentence is excessive for his charge and record. Where a defendant
conter.ds that the sentencing court imposed an excessively harsh sentence the
appellate court conducts an independent review of the record, giving consideration to
the nature of the offense, the character of the offender, and the protection of the public
interest. See State v. Reinke, 103 Idaho 771, 653 P .2d 1183 (Ct. App. 1982).
The Idaho Supreme Court has further held, "'[w]here a sentence is within
statutory limits, an appellant has the burden of showing a clear abuse of discretion on
the part of the court imposing the sentence."' State v. Jackson, 130 Idaho 293, 294,
939 P.2d 1372, 1373 (1997), quoting State v. Cotton, 100 Idaho 573, 5?7. 602 P.2d 71,
75 (1979). Mr. Boyce does not allege that his sentence exceeds the statutory
maximum. Rather, Mr. Boyce contends that in light of the governing criteria, the
sentence was excessive considering any view of the facts. Id., citing State v.
Broadhead, 120 Idaho 141,145,814 P.2d 401,405 (1991), overruled on other grounds
by State v. Brown, 121 Idaho 385, 825 P.2d 482 (1992). The governing criteria, or

objectives of criminal punishment are: (1) protection of society; (2) deterrence of the
individual and the public generally; (3) the possibility of rehabilitation; and (4)
punishment or retribution for wrongdoing. Id., quoting State v. Wolfe, 99 Idaho 382, 384,
582 P.2d 728, 730 (1978).
Although Mr. Boyce's history presented mitigating circumstances and reasons for
mercy, the court sentenced this man to a 10 year unified sentence. Mr. Boyce was a 41

year old man that had no previous felony record. (PSI p.1 ). (The Apellant's Brief
mistakenly stated Mr. Boyce's age as 20 on page 20 of his brief. His true age at that
time was 41 ).
Further, in addition to his lack of felony record, Mr. Boyce was remorseful for his
conduct. In State v. Alberts, 121 Idaho 204, 824 P.2d 135 (Ct. App. 1991), the Idaho
Court of Appeals noted that some leniency is required when the defendant has
expressed "remorse for his conduct, his recognition of his problem, his willingness to
accept treatment and other positive attributes of his character." Id. at 209, 824 P.2d at
140. Similarly, the Idaho Supreme Court reduced a defendant's term of imprisonment
because the defendant expressed regret for what he had done. State v. Shideler, 103
Idaho 593, 595, 651 P.2d 527, 529 (1982). In the present case, by the time of
sentencing, Mr. Boyce, a man facing his first felony charge, had shown his remorse and
wished for treatment. (Tr., 5/10/12, pg. 24, Lines 4-7.).
It should be re-emphasized that Mr. Boyce was at the time of the imposition of
sentence, a 41 year old man with no previous felony record (PSI pg.1, A-7). Mr. Boyce
was remorseful about his crime and participation in the incident, stating he knew what
he did was wrong. (PSI 12-13).
When sentence was imposed at the probation violation hearing, counsel for Mr.
Boyce argued for another retained jurisdiction as the proper sentence given the
violations that essentially resulted from miscommunication between Mr. Boyce and his
probation officer, and the fact that he was homeless. (Tr. 5/10/12, pgs. 22-23). In the
alternative, Mr. Boyce argued for a reduction of sentence pursuant to Rule 35 to one
year fixed, five years indeterminate. (Tr., 5/10/12, pg. 23, Lines 14-18).
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The PSI investigator had originally recommended local jail, with the opportunity
to participate in substance abuse, and active behavioral change programming in the
Ada County Jail. (PSI 13).
Despite the above factors, the district court sentenced Mr. Boyce to ten (10)
years with the first three (3) years of said term to be fixed, and the remaining seven (7)
years of said term to be indeterminate. (R., pp. 69-71.). Mr. Boyce submits that such a
sentence is excessive and an abuse of discretion under the unique facts of his case.

111.
The District Court Abused Its Discretion When It Denied Mr. Boyce's Idaho Criminal
Rule 35 (Rule 35) Motion For A Reduction Of Sentence Because The Sentence Was
Excessive As Initially Imposed

Mr. Boyce's argument in support of this contention were submitted in his
Appellant's Brief and need not be repeated here. They are rather incorporated herein
by this reference.
CONCLUSION
Mr. Boyce respectfully requests that this court supplement the record as he has
requested. Further he requests that the court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court
for a new sentencing hearing. Alternatively, he requests that the order denying his Rule
35 motion be vacated and the case remanded to the district court for fwiher
proceedings.
DATED this

_Z_ day of August, 2013.
Attorney for Defendant-Appellant
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